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OCOBJIMBOCTI MIZKHAPOTHO-ITIPABOBOI'O MEXAHI3MY
PEI'YJIIOBAHHS IHO3EMHUX IHBECTHUIHIN HA CYHACHOMY ETAIII
JAEP KABOTBOPEHHA

CraTTs MpUCBSYEHA PO3IJIAY IMTAHHS IIPO NPABOBE PErYIIIOBAHHS KAlliTaJOBKIAAECHb 1IHO36MHUMHU 1HBECTOPAMH B PaMKax
MIXKHApOIHOrO MpaBa, a TAKOXK CIIiBIpalll Aep)KaB B 001aCTi PO3BUTKY MIXXHAPOIHUX 1HBECTHLIHUX BiTHOCHH Ta 1X 3a0€3MeUeHHsL.
[igkpecneno, mo chopMoOBaHaA CHCTEMa MPABOBOIO PETYIIOBAHHS MIXXHAPOJIHUX IHBECTHI[IHUX BIIHOCHH SIBIISE COOOIO CHCTEMY
B3a€EMO[il Ta CHIBBiHOIICHHS HAIiOHAJBHUX IMPABOBUX CHUCTEM 1 CHCTEMH MIDKHAPOJHOrO MpaBa. AKIEHTYEThCS yBara, IO
MIKHApPOJHI 1HBECTHIIMHI BIAHOCHHHA MK JepKaBaMH SIBIISIFOTH COOO0 OCOOJTMBHI MPaBOBHUil 3B'I30K Ta MOTPEOYIOTH PO3POOKH
BiJIOKPEMJICHOT'O MEXaHi3My, SIKUil 01 3Mir 3a0e3MeYrTH 3aXUCT IHBECTHUIIIH, SKi HAJIXOITh 3-32 KOPJOHY. 3a3Ha4€HO, 1110 OCOOIHUBY
pONb BOCTOPOHHIX [OTOBOPIiB, YKIaJEHHX B paMKax CIHIBIOpaimi JaepxaB y cdepi B3aEMHOIO 3a0XOUYCHHS 1 3aXHCTY
KaIliTalIOBKJIaIeHb, OCKIIbKA B OCHOBHOMY, aCHEKT MPABOBOIO PErYIIOBAHHS B3a€MOBIIHOCHH MiX Jep)KaBaMH iHBECTHUIIHHOIO
XapakTepy 3IiCHIOETHCS B PaMKax JIBOCTOPOHHBOI'O CIIiBPOOITHUIITBA. 3ayBaXKeHO, 110 EKOHOMIYHE Ta MOJi THYHE CIiBPOOITHUIITBO
JepKaB B il Tamy3i BiTHOCHH [O3BOJMIIO 3aKPIMHUTH MEBHI IapaHTii i HEMOTOPKAHHICTh IHO3EMHHUX KalliTaJOBKIIAJEHb, a caMe
3a0e3MeUnTH 3aXXUCT 1HO3EMHHX 1IHBECTHIIIH HEOOX1IHO Bi/i TAKMX 3aXO/iB, SIK €KCIIPOIpIalis, peKBi3HIis Ta KoH(icKaris. Y cTaTTi
PO3KpUTi OCHOBHI NoNokeHHs! BammHrroHchKoi Ta CeyabehKoi KOHBEHINIH. BanmHrtonchka KOHBEHIIS JOCUTh YiTKO BCTAHOBHIIA
MDKHAPOIHUI MOPSIIOK BUPIIIIEHHS 1HBECTUIIIHUX CIIOPIiB MiX JepKaBaMH, (i3MIHUME a00 IOPHINYHIMHU 0COOaMH 1HIINX JIEPKaB
[UIIXOM CTBOPEHHS CIICIiaIbHOrO MeXaHi3My, MiKHapOIHOro IEHTPY IO BPETYNIOBAHHIO 1HBECTHLIHHMX CIOpiB. MexaHi3m
3aXHCTy MpaB IHO3EMHOT0 iHBECTOpa 3aKkpiruieHnit B CeynbCchKiii KOHBEHIIT Mpo 3acHyBaHHs bararocTopoHHBOI areHiii 3 rapaHTiit
1HBECTHIIIH, 110 HAJUISIE IF0 MI>XKHAPOIHY OpTaHi3allilo MOKIMBICTIO CTPAaXyBaTH 1HBECTHLIIHI PH3UKH.

Kutio4oBi ci10Ba: Mi>kHapOIHI iHBECTHIIT, MI>KHAPOJHO-TIPABOBE PETYIIOBaHHS iIHO36MHUX 1HBECTHIIIH, IHBECTHIIIiHI CIIOPH,
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3aXHCT 1IHO3EMHHUX 1HBECTHIIIH.

Fomichov K. PECULIARITIES OF THE INTERNATIONAL LEGAL MECHANISM OF REGULATION OF
FOREIGN INVESTMENTS AT THE CURRENT STAGE OF STATE FORMATION

The article is devoted to the issue of legal regulation of investments by foreign investors in the framework of international
law, as well as cooperation of states in the field of development of international investment relations and their provision. It is
emphasized that the formed system of legal regulation of international investment relations is a system of interaction and correlation
of national legal systems and the system of international law. Emphasis is placed on the fact that international investment relations
between states are a special legal relationship and require the development of a separate mechanism that could ensure the protection
of investments coming from abroad. It is noted that the special role of bilateral agreements concluded within the framework of
cooperation between states in the field of mutual encouragement and protection of investments, as mainly the aspect of legal
regulation of relations between states of investment nature is carried out within bilateral cooperation. It is noted that economic and
political cooperation of states in this area of relations has allowed to establish certain guarantees and inviolability of foreign
investments, namely to ensure the protection of foreign investment from measures such as expropriation, requisition and confiscation.
The article reveals the main provisions of the Washington and Seoul Conventions. The Washington Convention has quite clearly
established the international procedure for resolving investment disputes between states, individuals or legal entities of other states
by establishing a special mechanism, the International Center for the Settlement of Investment Disputes. The mechanism for
protecting the rights of foreign investors is enshrined in the Seoul Convention establishing a Multilateral Investment Guarantee
Agency, which gives this international organization the ability to insure investment risks.

Key words: international investments, international legal regulation of foreign investments, investment disputes, protection
of foreign investments.

ITocTanoBKka nmpodsemMu. IcTopist MKHAPOTHO-ITPABOBOT'0 PETyJIFOBaHHS MIXKHAPOJAHMX EKOHOMIYHHUX BiTHOCUH
€ YaCTHHOIO iCTOpiT MIXXHAPOTHOr0 MpaBa i 1oro HayKH 1 MOJUISETHCS Ha TIEPioJIH, IO BiANOBIJAI0Th OCHOBHUM THIIAM
BUPOOHWYHMX BiJTHOCHH, NPOTIATrOM SIKUX BHHHUKIIU 1 ICHYIOTh I€P)KaBH.

PO3BUTOK 30BHINIHPOEKOHOMIYHMX 3B'SI3KIB 3yMOBWJIO BHHUKHEHHS HOBHUX (OpM, 10 PErYIIOIOTh
30BHIITHHOCKOHOMIYHI BITHOCHHHU. Y Jiep»KaB BUHHKIIA HEOOX1THICTh B JIOrOBOpax i yrojax, mod 00OyMOBHUTH IMUTAHHS
iHO3eMHOr0 iHBecTyBaHHsI. L{eii nepios 03HaMeHyBaBCs CTAHOBJICHHSM TiJIrany3i Mi>KHApOJHOI'0 €eKOHOMIYHOTO MpaBa
- MIDXKHApOJIHOro iHBecTHLiHHOro mpasa. JlochipkeHHs mpoOiieM Teopii PO3BUTKY MIXHAPOIHHMX 1HBECTHUILIHHHX
BIJTHOCMH Ha PI3HHUX €Tanax CBOrO CTAHOBJICHHS CIIpHUsE OUTBLI SIKICHOMY MiJIXOIy B PO3IJIsiIi NPOOJEMHHUX NMHUTaHb
MIPaBOBOr'O PEryJIIOBAHHS JIOCTYILY, 3aXHCTY 1HO3EMHHX KalliTaJOBKIaJeHb [9, c. 258].

A.A. KoBanboB BKazye, 0 «OJHIEIO 3 MEPETYMOB, IO CIPHIIOTH MIXKHAPOJAHOMY PYXY KaliTaiB, BUCTYIIAE T
obcraBuHa, mo Ha pyoexi XX i1 XXI croniTe MMPOKOro MOLIMPEHHS HAOYNIU YHI(pIKOBaHI HOPMH MiXKHApPOHO-
MPaBOBOrO PEryiioBaHHs iHO3eMHHX iHBecTulliid. CdopMoBaHa cucTeMa NPABOBOIO PETYNIOBAHHS MiKHAPOIHUX
IHBECTHLIIIHUX BIZHOCHH SIBJISIE COOOIO CHCTEMY B3a€MOJii Ta CIiBBIJHOLICHHS HALlIOHAILHUX MPABOBUX CUCTEM 1
CHCTEMHU MIXKHApOAHOTO mpasay |3, c. 294].

AHaJi3 oCcTaHHIX JOCJHiAKeHb Ta MyQJikanii. TeopeTHuHi Ta MPaKTUYHI aCMEKTH MDKHAPOJHO-TPABOBOTO
peryiioBaHHs IHBECTHIIIMHOI JisUTbHOCTI OyJ0 PO3KpPUTO y nopoOkax Takux HaykoBuiB sk O. 1. borartuprosa,
M.M.Bborycnaseekwmii, C. A. BoiitoBuy, M. C. €Bteena, [I. K. JIa6in, 1. I'. Jlyk’saenko, P. Macrepc, 5. Ilaynbcon,
O.B. Pu0Giii, I. 3. ®apxyrninos, M. CopHapaax Ta iH.

Meta crarTi TONATaE 'y JOCIHIIKEHHI OCOONHMBOCTEH MIKHApPOJHO-TIPABOBOTO MEXaHI3My pPerylOBaHHS
1HO3EMHHUX 1HBECTHIII} HAa CYy4acCHOMY eTalli JIep>KaBOTBOPEHHSL.

Buknax ocHoBHOro marepiany aociigkeHHs. MDKHapOJHI IHBECTHILINHI BIIHOCHHH MK Jep)KaBaMH
SIBIITIOTH COOOI0 OCOONMMBHI TIPaBOBH 3B's30K. BOHN MOTpeOyIOTh pOo3p0oO0KH BiZOKPEMIICHOTO MEXaHI3MYy, SIKH OU
3MIr 3a0e3MeUnTH 3aXUCT 1HBECTHIIIH, SIKi HAIXOAATH 3-3a KOPAOHY [5, c. 4-5]. V Teopii, KoM TOBOPSTH PO IPaBOBE
perymioBaHHs 1 3a0e3MeYeHHs 1HO3eMHIX KalliTAJIOBKIIAIeHb HAa MIXKHAPOIHOMY PiBHI, B 3aJIEXKHOCTI BiJl JPKEpeT HOro
MPUHAHATO IUTNTH HA KaTeropii MiXKHApOTHHUX yrofd: 0araTOCTOPOHHI MIKHAPOTHI YrOAW, SKi MalOTh BIACTUBICTH
YHIBEpCaIbHOCTI, MDKHAPOIHI pErioHalbHI YromW Ta Yrom, sKi YKIaIeHI MDK JBOMa JAepkaBaMH (TakoX €
MDKHapogHUMH) [5, c. 148].

3a IOpUANIHAM 3MiCTOM 0araTocTOPOHHI Mi>KHAPOAHO-TIPABOBI yroAu B cepi iIHO3EMHUX IHBECTHIIN AIIATHCS
Ha JOTOBOPH, IO 3aKPITUTIOIOTE HOPMH TIPO 3aXUCT 1HBECTHIIIN, 1 yrOAM, SIKi CIIPSMOBaHI Ha PEryIIOBaHHS 1HO3EMHIX
igBecTumiil. Ha Hamr mormsy, BaKITMBO Bi3HAYHUTH OCOOJMBY POJIb JIBOCTOPOHHIX JOTOBOPIB, YKIAJEHUX B PaMKax
criBmpar AepkaB y cdepi B3a€MHOTO 3a0XOYCHHS 1 3aXHCTy KalliTaTOBKJIAIeHb, OCKUTBKA B OCHOBHOMY, aCIIEKT
MIPaBOBOI'0 PETYITIOBAaHHS B3a€MOBIIHOCHH MK Iep)KaBaMH I1HBECTHIIHHOTO XapakKTepy 3IiHCHIOETHCS B paMKax
JIBOCTOPOHHBOT'O CITiBPOOITHHIITBA.

Ti po3BuHEHI KpaiHH, EKOHOMiKa SKUX Ha CHOTOMHIIIHIA IEHh MPEBATIOE HA MIXKHAPOIHIA EeKOHOMIUHIH apeHi,
JOCUTh YacTO BHUKOPUCTOBYIOTH CHCTEMY JBOCTOPOHHBOTO CHIBPOOITHMITBA 3 IIPUBOAY B3a€EMHOTO 3aXHCTy Ta
320XOYEHHS 1HO3EMHHUX iHBecTHLiH. be3yMOBHO, iHO3eMHE IHBECTYBAaHHS Ma€ BJIACHY CHEeUU(iKY, OCKUIBKH SBIISIE
co000 OOWH i3 PI3HOBHIIB €KOHOMIYHHX BIJHOCHH MDKHApOAHOrO xapakTepy. llepmr 3a Bce, BayKIMBHM JUIS
3aKOHONABIS, € BH3HAYCHHS NOHATTS «IHO3eMHA IHBECTHLis». Tak, SKIIO KOHKPETHa JepikaBa, CIiIyr4H
HAIllOHATEHOMY 3aKOHO/IABCTBY, BHU3HA€ 0coOy iHO3EMHHMM IHBECTOPOM, TO BOHA XK 3000B'si3aHA 1 BU3HABATH HOTO
npaBa, HAIPUKIIA[, HA BIANOBIAHI minbr i rapanrii [11, ¢. 9-10].

Jlo pedi, 10 TaKOro 3aXMCTy B MIKHapOAHO-TIPAaBOBOMY PETYIIOBaHHI IHO3EMHHX IHBECTHIIH CIiJl BiJHECTH
MDKHApO/HI TapaHTii 3aXUCTy 1HO3eMHHUX IHBECTHLIH. 3 mi€l MPUYMHU po3poOKa 1 MPUIHATTS MDKHAPOIHO-TIPAaBOBUX
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HOpPM, CIIPSIMOBaHHMX HAa BPETYIIOBAaHHS IHUTAHb, ITOB'A3aHUX 3 IHO3EMHUMH 1HBECTHLISIMH, HEOOXiHI IS TOrO, 1100
TIOTEHIIfHNI 1HBECTOP MaB MOXIIMBICTH CBOE€YACHO IPOBECTH BIiIIOBIJHI PO3PAaXyHKH 3 IPUBOAY MOXJIMBHX B
MaiOyTHbOMY 30MTKiB, BUHUKHEHHS SKHX MO)XKe OyTH MOB'Si3aHE 3 IEBHOIO ITOBEMIHKOIO JEPKaBH — «IMIIOpTEpa»
igBecTHuiil. TyT ke MoBa Iijie po Te, 11100 iIHO3EMHI TapTHEPH MAJIH YSBJICHHS PO MaiOyTHI MEPCIIEKTHBHY Ta Pa3BUTOK
IHBECTHIIHHOI CIIpaBH, a TAKOXK MOTJIM BU3HAYHUTH YAacTKy PU3MKY NPU BKIAJCHHI KariTany B 4yXy ekoHoMiky [10, c.
38-39].

Ha cporomuimHiii JeHh €KOHOMIYHE, & TaKOXK IMOJITHYHE CIIBPOOITHHUIITBO JIepXaB B I Taimy3i BiTHOCHH
JIO3BOJIMJIO 3aKPIMUTH TICBHI TapaHTil i HEIOTOPKAHHICTh 1HO3EMHHUX KalliTaJOBKJIaAeHb. [lepir 3a Bce, 3a0e3meunTu
3axXHCT 1HO3eMHUX 1HBECTHIIIF HEOOX1THO Bijl TAKMX 3aXOJIiB, K EKCIIPONpiallisi, peKkBi3uIis Ta KoH}ickamis. B skocti
rapaHTii (iKCyeThcs 3000B'sI3aHHS YTPUMYBATHCA Bia momiOHux mid. Ilpore momiOHI 3000B's3aHHS HE MOBHHHI
posrisiaTHCsl K BiIMOBA BiJl 3a3HAUCHMX 3aXOJiB B TIPHHIMII, OCKUIBKM MDKHApOJHI Yroad MOXYTb MICTUTH
TIOJIO’KEHHSI TIPO HAIlIOHAJII3aIio 1 eKCIIPOoIIpiallil 32 yMOBHU JIOTPUMAaHHS IMIIEPaTHBHUX BUMOT, BU3HAYEHHUX YTOJIOIO0.

Sk mpaBuiI0, Ha BiZIMiHY BiJi BHYTPIIIHHO/IEPYKABHUX aKTiB YrOIH, YKJIaJeHI Ha IBOCTOPOHHIH OCHOBI, MICTSITh
B €001 OlNIbII JOKJIa/IHE PETYIIIOBAaHHS BUILEBKa3aHUX BiHOCUH JepkaB. Sk ctBepmkye B.M. I"aiiBopoHChkHH, aHaIi3
MIDXKHapOJHO-TIPaBOBUX JDKEPEN, B SKUX 3aKpIIUIEH! rapanTii 3aXMCTy iHO3EMHHX KalliTaJIOBKJIaJIeHb, ITOKa3aB, IO
1HO3EeMHI 1HBECTHIII] 3HAXOJATHCS IIiJ] PErYJIIOIOUUM BIUTMBOM HE TLNBKH IyOJiYHOrO, a i mpuBaTHOro mpasa. [Ipu
LOMY HaJaHHs MPAaBOBHUX T'apaHTIi NPSMHUX IHO3EMHHX IHBECTHIIH € 3a 3MICTOM IPHBAaTHO-NIPABOBHM aKTOM, 3a
(hopMOI0 BOHO MOXKE OyTH 3MIIHCHEHO B MIXKHAPOIHOMY MyOIIYHO-TIPABOBOMY MOPSIKY [6, ¢. 235].

TakuMm uuHOM, TapaHTii IS 1HO3EMHOrO IHBECTOpa, SKI 3aKpilIeHi HOPMaMu MIKHApPOJHOIO IpaBa,
3000B'S3YIOTh JIep)KaBy-pelMITiEHTa 3a0e3MeUnTH 30epeKeHHs BIIACHOCTI IHO3EMHOT'0 IHBECTOPA, a B pa3i HEBUKOHAHHS
3a3HAYEHOr0 3000B'S3aHHS HACTAE MDKHAPOIHA BIAINOBIAATBHICTh, OCOOJIMBICTD SIKOi MPOSBISIETHCS B HAsSBHOCTI
MDKHApOJHOTO IHCTUTYLIHHOrO MEXaHi3My 1100 3a0e3MeYeHHs 3aXUCTY IIPaB 1HO3EMHOr' 0 iHBECTOpA.

[TepeBara Mi>kHapOJHO-NIPABOBUX T'apPaHTIi BU3HAYAETHCS JOTOBIPHOIO (DOPMOIO TX 3aKpiruieHHs. 3000B's3aHHs
JIepKaBH, TPUHHSATI HUM B SIKOCTI y4aCHHMKa MI>KHApPOIHOI YrOJd, HE MOXYTh OYTH 1M 3MiHEHI B OJIHOCTOPOHHBOMY
TIOPSIKY, O€3 3rOJIM 1HIINX YYACHUKIB YTrOJH.

VY cratrti 26 BineHchKkoi KOHBEHIT PO MpaBoO MiXHAPOJHUX J1oroBopiB Bif 23.05.1969 p. BcTaHOBNEHO, IO
KOXKEH JII0YMi MDKHAPOIHUI JIOrOBIp € 0OOB'S3KOBUM JIJIsl IOTO YYACHMKIB 1 MOBUHEH NOOPOCOBICHO BUKOHYBATHCh
[2]. Tomy MiKXHapOAHO-TIPABOBI rapaHTii MpaB iIHO3EMHUX IHBECTOPIB, IO CTAHOBJIATH 3MICT MIXKHAPOIHO-IIPABOBHX
HOpM, OOOB'S3KOBI JUIsi JIepyKaBH, O SKOI Ma€ HaMip BKJACTH CBOI KamiTalu iHO3eMHHU# iHBectop. Jlocmimkytoun
po0JIEeMAaTUKY MI>KHAPOAHO-TIPABOBOI'O PETYNIIOBAHHS IHO3EMHHX 1HBECTHIIIH, BAXKIMBO TOPKHYTHUCS SIKOMOTa Oijblie
poOJIEeMHUX MOMEHTIB 13 3a3Ha4eHOI chepu CycHiIbHUX BiTHOCHH. Tak, mpobieMa BUpPILICHHS IHBECTHLIIHHUX CIOPIB
Mae 0e3rocepe/JHE BiTHOMICHHS IO MPOOJIEMHUX MOMEHTIB IIPABOBOTO PETYIIIOBAHHS HAa MDKHApOJHOMY piBHI. Tomy
CJIiJ] PO3PI3HATH MIXkJIEp KaBHI CIIOPH 1 IIUBUILHO-MIPABOBI CIIOPH IHO3EMHHX 1HBECTOPIB.

3BepTaroun yBary Ha mpo0yieMy BUPIIIEHHS CIIOPIB 3a y4acTIO 1HO3EMHOI'0 iHBECTOpa, HEOOXIIHO aKIEHTYBAaTH
yBary Ha OJIHOMY Jy>Ke€ BRXJIMBOMY i OCHOBHOMY Mi)KHAPOHO-TIPABOBOMY aKTi y cpepi MI>KHAPOAHOTO IHBECTHIIITHOTO
npaBa — BallMHTITOHChKY KOHBEHIIIIO MPO BPETYJIOBAHHs IHBECTUIIMHUX CIOPIB MiX JiepKaBaMH Ta TPOMaJsTHAMH
iHIINX JnepkaB Big 18 6epesnst 1965 p. [4].

KoHBeHIliSI JOCUTh YITKO BCTAHOBWJIA MIDKHAPOAHUWI TIOPSAOK BHUPILICHHS IHBECTHUI[IHUX CIOPIB MiX
JepkaBaMi, Gi3UYHUMHU 200 FOPUIMYHUMH O0COOAMHM I1HIIKX JIEpiKaB IUISIXOM CTBOPEHHS CIEHiallbHOrO MEXaHi3MY,
Mi>KHApOIHOTO LIEHTPY 1O BPETYJIFOBAHHIO IHBECTUIIIMHKUX CIIOPIB. Y THX BUIAJKaX, KOJIH CTOPOHU CIIOPY BUCIOBHIIH
3rofly HampaBUTH a00 BJKe HAIIPABWIIU CITip B apOIiTpaxk, TO JAepKaBH-y4aCHUKN BallMHrTOHCHKOT KOHBEHIIIT HE MOXKYTh
HAJIATH JUILTIOMATHYHHUN 3aXKCT 200 MOJaTH MIXXHAPOAHHI MO30B IIOO CIIOPY, HAa 3aXHUCT (i3UuHOI a00 IOPUANTHOT
oco0u, siKa € IHBECTOPOM.

Takum grHOM, 3Ha4YeHHS! BalmMHTTOHCHKOI KOHBEHIII{ MOIATAE B TOMY, III0 BOHA CTBOPHIJIA YMOBH JJIS JepPiKaB
BiJl IPaKTUKH peai3amii HIMH [IpaBa Ha TUTUTOMAaTHYHHUHA 3aXHCT CBOiX 1HBECTOPIB 1 TO3BOJIIIIA TIEPETBOPUTH CIIOPH 3
MDKHApOIHO-TIPABOBUX B MpHWBATHO-TIpaBOBi. Ciix 3a3HauuTH, MO UISI PO3LVBAY 1HBECTHIIHHOTO CHOPY
MiXHapOIHOTO LEHTPY 3 BPET'yIIOBaHHS IHBECTHILIWHIX CIIOPiB HEOOXiTHO BOJIOIITH 3aKOHHUM TIOBHOBaXeHH M. [1s
BOr'0 HeOOXiAHO, m00 B LIEHTP HAMIMIILIO MMCHMOBA 3r0a CTOPiH CIOpY — apOiTpakHa yroza.

Tox, Ha JaHWI MOMEHT HAWOUTBII BiAIIOBITHUME CYJaCHUM €KOHOMIYHUM TEHCHIIISAM JDKepelaMH IIPaBOBOTO
peryIIoBaHHS 1HO3EMHHX KaIliTAlIOBKIAZICHh € MIKHApOIHI JOTOBOPH, ONHHM i3 SKMX crama Takox Ceyrnbchbka
KOHBEHIIIA. MexaHi3M 3axHCTy MpaB iHO3eMHOro iHBecTopa 3akpirureHuii B CeynbChbKiii KOHBEHIII PO 3aCHYBaHHS
BaraTocTopoHHBOI areHIlii 3 rapaHTii IHBECTHIIIH, 10 HAIUISIE IF0 MIXKHAPOIHY OPTaHi3aIlii0 MOXKIUBICTIO CTPAaXyBaTh
IHBECTUIIIIHI pU3UKH [§].

Ceynncpka KonBenmis Oyma mpuitasta 11 sxxoBTHS 1985 p. YV 1988 p. Oymo cTtBopeHo baraTocTopoHHIO areHilito
3 rapadTiii iHBectumii (amrn. Multilateral Investment Guarantee Agency, mami — ATeHINs), IO 3acHOBaHa Ha
nonokeHHAX CeynbcbKoi KOHBEHIIi. 3a CBOIM NpaBOM CTaTycy LSl OpraHi3alis € yHIBepCaJIbHOIO MIXHAPOIHOIO
oprasisari€ro, 1o 3HaxoauTbest B I'pymi BeecBitHboro 6anky (anri. Group of World Bank), 1m0 3a moBHOBaskeHHSIMH
TIPUPIBHIOIOTHCS JIO:

1. MixHapoHOro 6aHKy PEKOHCTPYKIIT Ta PO3BUTKY;

2. Mi>kHapo/iHa acomiarlisi pO3BUTKY;

3. MixnaponHa (hiHaHCOBa KOpPIOpALIist;

4. Mi>KHapOIHHUH [IEHTP 10 YPETYITIOBAHHIO IHBECTHIIIHHHUX CIIOPIB.
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Ha nanmit MomeHT ydyacHukamu AreHuii € 181 mepxaBHe ympaBiniHHS, 156 3 SKHX Jiep)kaB 3 pO3BHBAIOUOIO
€KOHOMIKOO [1].

s AreHmist 31iCHIOE CTPaxOBY JAisUTBHICTH IHBECTOPIB, TAPAHTYE IM 3aXHCT BKJIAJIB Ta KOMIICHCAIIO y pasi
TIOBEpHEHHS! 30WTKIB, 3/iMICHEHMX iHBECTOPOM. ATEHIlsl BKJIaJa€ IPHBATHO-IIPAaBOBHI JIOTOBIp Oe3MmocepeHbo 3
IHBECTOPOM, III0 B CBOIO Uepry, 3000B's13y€ HOTo MIOPIYHO IIepEepaxoByBATH CTPAaXOBi BHECKH, PiBHI MPOLIEHTHOI CTaBKU
BiJl CyMHU, SIKY CTpaxye ATEHIIis.

o crocyerbest 000B's13KIB 3 OOKY ATeHIIil, TO BOHH IMOJSTaloTh B TOMY, IO BOHO 3000B'S3Y€ThCS BUILIATHTH
IHBECTOPY IIEBHY CTPaxoOBYy CyMy B 3aJIe)KHOCTI Bij 30MTKiB, siKi 3a3HaB iHBecTop. [Ipy mpomMy AreHuii B HOpSAKY
cyOporarii nepexoJuTs MpaBo Ha BUHECEHHS MPETEH31H 10 BIAMOBIMHOI AepKaBH, SKa MOPYIINIIA CBOi 3000B'sI3aHHS
mepea  IHBECTOPOM, 3 SKHM Oyao VYKIAJICHO JBOCTOPOHHIM MDKHAPOJHHMN JOTOBIp 1O i1HBECTHINIHHUM
KaIliTaJOBKIAJEHHAM. B pe3yabTaTi 1IbOro CIip nepexoAuTh 3i chepr MpUBATHOTO IIPABOBOTO PEryJIIOBaHHS B chepy
MIXKHapOJHO-TIPABOBOT'O PErYJIIOBaHHS.

BiamoBinHo 1o Teopii MikHapoaHOro myONiYHOrO TpaBa, MDKHApPOAHI OpraHizamii MalTh OOMEXKEHY
MPaBOCY0'€KTHICTD, IO Mependayae ooMekeHy chepy IX AisUTBHOCTI, a TAKOX CIIEIialli3allif0 Ha KOHKPETHOMY BHJIi
MIPaBOBITHOCKH. 3aB/ISIKH IPABOBOMY CTaTycy ATeHIIiT CIip BUHMKAE HEe MIXK Jiep)KaBaM U, a MK OJTHIEIO IepKaBO0, JI0
SIKOT HAJIXOJIATh IHBECTHIII1, i MDKHAPOTHOIO opraHizaifiero. Ciij 3a3Ha4YUTH, 110 IIeH CIOCiO BUPIIICHHS 1HBECTHIIIHHNX
CHOpIB iCTOTHO 3MEHIITYe PU3UKH BUHUKHEHHSI MIKAEPKABHUX KOH(IIIKTIB.

Ceynbcbka KOHBEHIIST peryitoe Oe3i1iu MUTaHb MOB'sI3aHUX 3 HAJaHHSAM TapaHTii iHBecTopaM. barato BYeHHX
BBXXAIOTh 11 OHUM 3 KpalllX MPaBOBUX MIXHAPOIHUX aKTiB y Ii# ramysi. Ha aymkxy O. M. Baptomi, «Ceynbchka
KoHBeHIIisl € TOKYMEHTOM, II0 MICTUTh BH3HaHHS TEPEBAXHUM YHCIIOM JIep)KaB CBITY NPHHIMITY CyOporauii mnpu
CTpaxyBaHHI BiJI MOJITHYHHUX PU3MKIB, IO 3IiHCHIOIOThCS AreHiiieo» [1, c. 15].

IcHye HHM3Ka mpoOyeM, MOB'S3aHUX 3 NMUTAHHSIMU MDKHApPOJHHMX I1HBECTHIIH, SIKI B MOAAIBLUIOMY 3MIHATH
XapakxTep i MexaHi3M BUPIIIEHHs COpiB. BHHUKa€e MUTaHHS 3 rajgy3l MKHApOAHOTO ITyOIiYHOro MpaBa: ik BUPILIUTH
cymnepedky MidK ATEHIIIEI0 1 Jep)KaBOO-WISHOM I1i€l opraHizamii 3 mepepaxyBaHHs CyM, sIKi TIOBHHHI OyTH BUILIaYeHi
AreHnii, B cuiy TOro, mo KoMy HepexoisTh BCl BUMOTHU i IpaBa Ha OCHOBI cyOporarii. ¥ TakoMy BUNAJKYy, CIiA
BIZIMITHTH, 110 ATEHIis] BUCTYIIAE B SIKOCTI 3aI[IKaBJIEHOI OCOOM B IMMUTAHHSX BUILIATH HOMY KOMIICHCAILIIH BiJl JEp>KaBH,
sika nopyuinia 3000B's3anus. Crip, KU BUHUKAE MK ATCHIIIEIO 1 IepKaBolo, sIKa MOPYIIMIa CBOT 3000B's13aHHS, Ma€
MIXKHapOJHO-TIPABOBUI XapakTep, OCKIIBKA CTOPOHH € Cy0'€KTaMu MiXHApOJHOro myOuiiyHoro npasa. Cam 3MicT
BUMOT [0 BHIUIATI CyMH HOCUTH BHKIIOYHO KOMEpPLilHMH XapakTep, TOOTO 3HaXOAWUTHCS B 0OONAcCTi IPaBOBOTO
pEeryaroBaHHSA MIKHAPOIHOTO IPHBATHOTO IIPaBa.

Crarrst 11 Ceynbebkoi KoHBeHIIT niepepaxoBye HACTyIHI BHIM PHU3MKIB, 110 MOKpuBaroThes: 1. Ilepexnan
Bayroty; 2. Excriporpiarist abo ananoriuni 3axoau; 3. I[lopymenns goroopy; 4. BiiiHa i rpoMasIHChKI 3aBOPYIICHHS.
BperymntoBanns criopiB npucsiuenux X 'nasa i Jlogatok 11 Ceynbcbkoi Konsentii [8].

Crarrs 57 (b) Ceynbebkoi KOHBEHIIIT 3aKPITLTIOE, 10 «CIIOPH, 1110 CTOCYIOThCS MPETEH31i ATeHIlii, IKe BUKOHYE
(GyHKIIT 1ieccioHapist iIHBeCTOpa, BPEryJIbOBYIOTHCS BIIMOBIHO JI0 SIKHX: TPOIeayporo, BukiaaneHow B Jlomarky 11 1o
uiei KonBentiii; abo yromorw, yKiiaJieHO MiXK ATEHIIEI0 Ta iHBECTOPOM, MPO albTEPHATUBHUN MeTO] abo MEeTonu
BPETYIIIOBAHHS TAKUX CIOPiB» [8].

VY Toi1 e yac, mponenypa, BukiaaeHa B Jlogatky II, mepexbaqae [8]:

- IPOBEJICHHSI TIEPETOBOPIB;

- BUKOPUCTAHHS IIOTOKYBaJIBHOI IPOLEypH;

- 3BEpHEHHS 10 ApOITPaKHOTO Cy/y.

Crix 3a3HaumTH, 1m0 B iHmomy Bumaaky Jomatok Il € cBoro pomy opieHTHpoM i yromu Boii AreHmii i
Jiep KaBH, SKa IMOPYIIHIIA CBOi iHBECTHUIIIHHI 3000B's13aHHs. 3 X nutaHb Ceynbcbka KoHBEHIIIS 3aKpiTuTioe HACTYITHI
TIOJIOXKEHHS: B THX BUITAJIKAX, KO ATEHIIs 3aliMae NONOKEHHs cyOporara, a caMme, KOJIH 10 HhOTO IIepeXOoATh IpaBa
Ha HaJaHHSA BUMOT Jep)KaBi Ha MiACTaBi cyOporarii, TO Y4aCHHKH CIIOPY MOXYTh JOMOBUTHCS PO IOPSIOK HOro
no3Boiy [12].

IcayBanHs ATeHIii MOKIUKaHe 3a0e3MMeYnTH 3aXHCT I1HO3EMHHX IHBECTHIIIH BiJ TaKUX 3aXOHdiB 5K
eKCIpoIIpiamis, peKkBi3uiisa Ta KoHpickamis. Y manmii wac BAT'T po3pobumno HOBY crparterito 2018- 2020 pp., ska
CKJIAIA€THCA 3 TPHOX OCHOBHUX MYHKTIB: 1. IIoBTOpHE 30CcepemkeHHsT Ha HalOiTHIMNX BEpCTBAaX HACEICHHS JepKaB-
ydacHuIb AreHii; 2. [IpomgoBxeHHs AisITPHOCTI B MOPYIICHUX KOHMIIKTaAMH JIepKaBax, /Ie ATEHIIiT Ma€ MOKITUBICTh
BIUITMHYTH Ha CTPaxoBi BimHOCHHM; 3. Po3mmpenns 3000B's13aHp ATEHIIIT 00 TOM'SIKIIIEHHS HACITIIKIB 3MiHHU KIIIMaTy

[7].

Tox, Moxxemo BigMiTuTH, 10 Ceynbcbka KoHBEHIIis Ty>ke TOKITAIHO i TOYHO BitoOpaXkae TeHACHIIIIO PO3BUTKY
CYCITUTHPHUX BIJHOCHH, a caMe 30JIKEHHS B3aEMOJIIFOYNX MPABOBUX CHCTEM MiXKHAPOTHOTO MyOJIITHOTO 1 IPUBATHOTO
npaBa. [IpakThka mokasye, 1m0 JaHe 30JMKEHHS JOPEYHO 1 Ja€ CBOI pe3ylbTaTd, HIO Bele J0 BIOCKOHAIICHHS
BPETYIIOBAaHHS IHBECTUIIIMHUX Cylepedok. Po3MexyBaHHS ITyONIiYHO-TIPAaBOBUX Ta MPUBATHO-IIPABOBUX BiTHOCHH
Oe3mocepenHbO TOB'sI3aHe 3 TIOAOMAHHIM MPOOJIeM JOMyCKY 1HO3EMHHX KalliTaTOBKJIaIeHb JO €KOHOMIKH KpaiHH i 3
BU3HAYCHHSAM HOPUAWYHOI MPUPOAU BIJHOCHH, IO BHHUKAIOTh B paMKaX 0araTOCTOPOHHBOI CHCTEMH TapaHTIiH
IHO3EMHUX 1HBECTHIIH, SIKi SBISIOTH COOOO BITJHOCHHH JBOX pIiBHIB: MUKICpP)KaBHI BIHOCHHH 1 BiTHOCHHHU
MDKHApOJHOI opraHizamii 3 iHO3eMHHUM IHBECTOPOM .

BucHoBku. IliicymoByIOUHM BUINEBUKIAICHE, 3a3HAYMMO, III0 HEYXWIbHE IOTPUMAHHS MIiKHAPOIHOI
3aKOHHOCTI Mae OyTH €IUHO MOXKIMBUM IIPABIJIOM TOBEMIHKH IS KOXXHOTO Cy0'€kTa MIKHApPOTHOTO TIIpaBa.
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CriBnparns, sSIKy pealli3oBye Mi>XKHapOIHE CIIIBTOBAPHCTBO 3 METOIO CTBOPEHHSI 3aralbHUX IPaBOBUX MapaJiirM, B MeKax
SIKMX TIOBMHHI OyIyBaTHCSI IHBECTHUIIIHHI BiTHOCHHN MIKHApOJHOI'O XapaKTepy, Ma€ sK MO3WTHBHI, TaK i HEraTUBHI
cTopoHH. Jl0 MO3UTHBHUX MOMEHTIB CJiJl BITHECTH Ty YHIBEpPCAIBHICTh, SIKa JTO3BOJISIE OXOIHUTU OUTBIIY KUTBKICTH
YYaCHUKIB 1HBECTUI[IHHUX BiTHOCWH, Ja€ MOXJIMBICTH JEp)KaBaM CIUIBHO pO3po0IsATH OOOB'SI3KOBI, €HHI MPaBOBi
HOPMH, CIIPSMOBaHI Ha BPETI'YIIOBAHHS MIXXHAPOIHUX IHBECTHI[IHHHUX MPABOBITHOCHH. Y YHCIIi HETATHBHUX ACIICKTIB
BHCTYIIA€E BiJICYTHICTP Yy JEPKaB 3araIbHOr0 pO3yMiHHS HEOOX1THOCTI yJacTi B THX UM IHIIMX 0araTOCTOPOHHIX yrojax.
Kpim Toro, nepeBakHa O1IbIIICTh iICHYIOUHX MIXKHAPOJHNX 0AaraTOCTOPOHHIX aKTiB B 00J1aCTi IPaBOBOTO PETYIIOBaHHS
IHBECTHIIITHAX BIJIHOCHH HOCSTH IIEBHOIO MIpOIO 3arajibHUi Xapaktep. HesBaxkaioum Ha 1e, Bxe copMmoBaHa B
cepeHI MUHYJIOTO CTOJITTSI CHCTEMa MPaBOBUX aKTIB, PEIMETOM SIKOi € PEryJIIOBaHHS Ta 3a0e3MeueHHs IHO3EMHUX
IHBECTHIII, € BaroMOl0 INpPaBOBOIO 0a30l0 1 Ma€ BHCOKY 3HAYMMICTIO Yy NUTAaHHSIX 3a0€3MeUeHHs 3axHCTy IpaB
IHO3EMHOI'0 iHBECTOpA.
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a1’ IOHKT Kadeapu NoJIIeiicbKoro npasa
HanionanbHo1 akaseMii BHYTPILIHIX CIIpaB

CYYACHE TEOPETUKO-ITPABOBE PO3YMIHHSA CYTHOCTI
TA 3MICTY JUCKPUMIHAIIII

MeTtor0 CcTaTTi € BH3HAYEHHS Ta PO3KPUTTS TEOPETHKO-IIPABOBOTO PO3YMiHHA CYTHOCTI Ta 3MICTy IHCKpUMiHAMLii 3
ypaxyBaHHSAM Cy4acHOI BITUM3HSHOI IPaBOBOI TOKTPHHU Ta MiXKHAPOAHMX CTAHAAPTIB 3aXUCTy MpaB JIIOJWHU i rpoMansHuHa. Y
CTaTTi 3Ai1ICHEHO NPaBOBUH aHAaJI3 HAsIBHUX y MIXKHAPOIHUX, BITYM3HAHUX HOPMAaTHUBHO-TIPABOBHUX aKTaX i IOPHIMYHIN JliTeparypi
BU3HAUCHb MOHATTS <«JIUCKpUMiHauis». Ili 1mi€l0 IOPUANYHOIO KAaTEropi€ero 3amporoHOBAaHO PO3YMITH croci6 nedopmartii
PIBHOIPABHOCTI Cy0’€KTIB NMpPaBOBIIHOCHH a00 PIBHOCTI IXHBOTO FOPUAMYHOTrO CTATyCy LUIAXOM 3MIiHM B3a€MO3B’S3KIB IIPaB i
000B’s13KiB, IXHBOI 3a0€3MeYeHOCTI, 00CATY i cep peatizalii 3 METOI BCTAHOBJICHHS 00’ €KTHBHO OOTPYHTOBAHUX 200 CY0’ €KTHBHO
MOTHBOBaHHX MapaMeTpiB ClpaBeTUBOCTI it Boii B couiymi. OOrpyHTOBaHO, 110 JUCKPUMIiHALIHE Cy0’ €KTHBHE MPaBO BKa3ye Ha
Mipy MOXXJIMBOI TIOBEIIHKH, aJPKE BOHO BCTAHOBITIOE TUTBKH ISl OJHI€T 31 CTOPiH MPaBOBIAHOCKH. [IMCKpUMiHALIHHUI FOPHIMIHIMA
000B’sI30K O3Hauae Taky (opmy HEOoOXiTHOI MOBEAIHKH, IO O0’€KTHBHO HE 37ilicCHEHa 3 OOKy 3000B’s3aHOTO CyO’€KTa; He
miKpiruieHa Mipamu 3a0e3NedeHHs]; BCTyIae B NMPOTHPIYYs, MOpYIIye cy0’€KTHBHE MPaBO IpoMajsHuHA. HaromomeHo, mo Juis
BHUKOHAHHS IOPUIMYHUX 00OB’SI3KIB MOBUHHI OyTH mependavdeHi peanbHi MOXIUBOCTI. DopManbHO IOPHANYHI 000B’I3KH MOXKYTh
MICTUTH B cO01 BUMOTH, BUKOHAHHS SIKUX € 00’ €KTHBHO HEMOXKIMBUMH. HaromomeHo, 1o TuckpuMiHais BigOyBaeTbes K y Gopmi
0e3-IisUTPHOCTI, TaK 1 NULIXOM aKTHBHHX il y HMPaBOTBOPUYOCTI i MpaBO3acTOCYBaHHI, METONAMH BHKIIOYEHb, OOMEKEHb ab0
nepesar. BusHaueHo, 1110 Juis TUCKpUMIiHALIT IPUTAMaHHI Taki O3HaKH: 1) HENpaBOBUH XapakTep, 110 MOJIAra€e y MOPYIIEHHI BUMOT
HOPMaTHBHO-IIPABOBHX aKTiB; 2) BiIMiHHE CTABJICHHS /10 IEBHHUX OCI0 YM TPYI, SIKE€ BUPAKAETHCS y HAJJAHHI Pi3HOr0 00CsTY TpaB i
cBo0O/I ab0 pPI3HMX MOXIIMBOCTEH iX peaiisalii, O CIPUYHHSIE HEOAHAKOBHH (aKTHUHMN CTaH JIFOJeH; 3) pi3He CTaBJICHHS,
3aCHOBaHE Ha MEBHUX O3HaKax. Taki 03HAKKM MO)KHA TMOIUIUTH Ha Oi10JIOrivHi i couianbHi; 4) HEOOIPYHTOBAHHIA XapaKkTep Pi3HOro
CTaBJICHHs, TOOTO BiIMIHHICTh Y CTaBJCHHI HE BHIIPABJAaHA JICTITUMHOIO METOI0; 5) HEraTHBHUI XapaKTep Pi3HOIO CTaBJICHHS,
METOr a00 HACIIIIKOM SIKOTO € TIOCSATaHHs Ha PIBHICTb, 3MiHa IIPABOBOI'0 CTATYCY OIHUX OCI0 II0J0 iHIUX Y OiK HOripHIeHHS.

KitrouoBi ciioBa: auckpuMiHaIlisy;, TOPYILISHHS PiBHOCTI; IIpaBa i CBOOOIY JIIOJMHH Ta TPOMAIHIHA; CYO €KTHBHI MpaBa;
IOpPUANYHI 000B’SI3KH.

Baschuk O. MODERN THEORETICAL AND LEGAL UNDERSTANDING OF ESSENCE AND THE CONTENT
OF DISCRIMINATION

The purpose of the article is to define and disclose the theoretical and legal understanding of the essence and content of
discrimination, taking into account modern domestic legal doctrine and international standards for the protection of human and civil
rights. In the article the legal analysis of present is carried out in international, home normative legal acts and legal literature of
determinations of concept "discrimination”. Under this legal category, it is suggested to understand the method of deformation of
equality of rights of subjects of legal relationships or equality of their legal status by the change of intercommunications of rights and
duties, their material well-being. Volume and spheres of realization with the aim of establishment of objectively reasonable or
subjectively motivated parameters of justice and will in society. Reasonably, that a discriminatory equitable right specifies on the
measure of possible behavior, in fact it sets only for one of parties of legal relationships. A discriminatory legal duty means such
form of necessary behavior that objectively is not carried out from the side of the obliged subject; not supported by the measures of
providing; enters into contradiction, violates the equitable right of citizen. It is marked that for implementation of legal duties the
real possibilities must be envisaged. Formally legal duties can contain requirements implementation of that it is objective impossible.
It is emphasized that discrimination occurs both in the form of non-activity and through active actions in law-making and law
enforcement, methods of exceptions, restrictions or benefits. It is determined that the following features are inherent in discrimination:
1) non-legal nature, which consists in violation of the requirements of normative legal acts; 2) different attitude to certain persons or
groups, which is expressed in the provision of different amounts of rights and freedoms or different opportunities for their
implementation, which causes different facts of people; 3) different attitudes based on certain characteristics. Such traits can be
divided into biological and social; 4) unreasonable nature of different attitudes, ie the difference in attitudes is not justified by a
legitimate aim; 5) the negative nature of different attitudes, the purpose or consequence of which is to encroach on equality, change
the legal status of some persons in relation to others in the direction of deterioration.

Key words: discrimination; violation of equality; rights and freedoms of human and citizen; equitable rights; legal duties.
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