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HOPMM J1IJIs1 BUPIIIEHHS SIK
KBAJI®IKOBAHE BUIIPABJIAHHS IIPABOBOI'O PINIEHHS:
B3AEMO/IS TEOPIH IOPUJIUYHOI APTYMEHTAILIL, FOPUCIIPY JEHIIIT
OIIIHOK TA IOPUCIIPY AEHIIII IHTEPECIB

VY crarri B Mexax Teopii IOPUIMYHOI apryMEHTAli JOCIiIKYEThCS MPABOBE PIIICHHS SK Pe3yJbTaT 3acTOCYBaHHS
3arajgbHOl MPABOBOI HOPMH. AKTYyalli3yeThCsl MUTaHHS (POpMyBaHHS HOPM [UIsi BHILIEHHS K KBami(ikoBaHe (30BHIIIHE)
BUIIPAB/IaHHs TPAaBOBOrO pillIeHHs. 3a3HAuY€HO, IO BMIPABAAHHS 3arajlbHOi NMPAaBOBOI HOPMHM, CIIii HA3MBAaTH, HA MPOTHBATY
BHYTPIIIHHOMY BUIPABIAHHIO, 30BHIIIIHIM BHIpABIAHHIM (OMO3MUIlisl BHYTPIIIHE/30BHINIHE BHUIPABIAHHS MPOMOHYEThCs €.
BpyOneBcbki, a BUKOPUCTOBYEThCS P. Anekci). 30BHIIIHE BUIPABAAHHS MPaBOBOI HOPMH — KBajiikoBaHe BUIPABIAHHS, IO
IPYHTYETBCS Ha 3arajibHUX NPAKTHMYHUX apryMEeHTaX, 3aCTOCYBAHHS SKHX MOTpeOye BUIBHOI CyAmiBCBbKOI OLIHKH. Pe3ynbrarom
30BHIIIHBOTO, 200 KBai(hikOBAaHOTO BUIIPABAAHHs MPABOBOI HOPMHU € (HOPMYBAHHs MPABOBOI HOPMH, SIKE 3riTHO KOHIemii €.
Epmnixa iimeHyeTbest «HopMmoro st Bupimenss» (Entscheidungsnorm). AkTyanti3oBaHO eKCIUTIKaI[ifo (GpOpMyBaHHS HOPM JUIs
BHUPIIIIEHHST B TPOIECi 30BHIMIHBOTO (KBaMi()iKOBAHOr0) BHUIIPABIAHHS MPABOBOTO pillleHHs. BU3HAYEHO MHUTAHHSI: MO TakKe
30BHIIIHE BUMPABAaHHS MPABOBOTO PpillleHHS Ta 5K (YHKIIOHYIOTH HOPMH I BHPILIEHHS B TPOIECi KBali(hiKoBaHOTO
BHIIPABJaHHS MPaBOBOro pimeHHA. OXapakTepU30BaHO OPUCHPYACHINIO OMIHOK SK ITO€AHAHHS AaKCIONOTIYHUX MPAKTUIHHUX
MOHATh 1 HOPMATHBHOTO BHMIpy IMpaBa, a IOPUCIPYICHIIO IHTEPECiB — AaHTPOIOIOTIYHHUX, IMEPEBAKHO TEICONOTIYHHX,
MPAKTUYHUX TOHATH, 1 EMIIPHYHOTO BUMIpY MpaBa.

BcranoBiieHo, 110 1ij] 30BHIIIHIM BUMPAaBIAaHHSAM IPABOBOTO PILlICHHS CIi/I PO3YyMITH Mpolec OOIPYyHTYBaHHS MPABOBOTO
pienHs y ¢popMi 3BaKyBaHHsI MPUHIIKIIIB, IHTEPECiB Ta 3amuTiB. B MexaxX pUTOPHUYHOI TPAAMILT B pe3yabTaTi KBami)ikoBaHOTO
BUIIPaB/IaHHsI IIPABOBOrO DIIlICHHS 3a/I0BOJIBHAETHCS BUMOra MpaBa Ha CHpaBe/THBicTh. HOpMHU JUIsl BUPINIEHHS BUKOHYIOTH B
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Tporieci KBasIi(hikoBaHOTO BUNPABAAHHS IPABOBOTO PillleHHS (QYHKIIO Ae(iHITHBHUX (OCTATOYHUX) HOPM.

KirouoBi cjioBa: HOpMU /UI BHpIIIEHHS, TEOpis HOPM, IOPHAMYHA METOMOJNOTIS, Teopis IOPUANYHOI apryMeHTamil,
TEOopis IOPUCHIPYACHILIS OLIHOK, TEOPis IOPUCTIPYAEHIIT iHTepeciB, IPUHIMI IPOMOPLIHHOCT1, BUIIpaBJaHHA 1 00rpyHTYBaHHS, €.
Epmix, P. Anexkci.

Omelchuk O., Blikhar V. NORMS FOR DECISION AS AN QUALIFIED JUSTIFICATION OF A LEGAL
DECISION: THE INTERACTION OF THE THEORY OF LEGAL ARGUMENTATION, THE JURISPRUDENCE OF
ASSESSMENTS AND THE JURISPRUDENCE OF INTERESTS

The article under studies relies on the fact that a legal decision is the result of applying a universal legal norm. Hence, in
the terminology of the theory of juridical argumentation, it is regarded as an element of the so-called internal justification of a
legal decision. This sort of justification may be also referred to as simple justification. Not always in practice, but always
potentially, there arises a problem of justification of the universal legal norm itself, which is commonly called, in contrast to
internal justification, external justification (the opposition internal / external justification has been introduced by J. Wrdblewski
and used by R. Alexy and others). External justification can also be defined as qualified justification, since it complements
internal justification and is also based on the concept of general practical arguments, the application of which requires free
judgment, i.e. qualification as such, as opposed to definition or subsumption. The result of external or qualified justification
(these terms are considered to be synonymous) is the formation of a legal norm, which, at least since the time of E. Ehrlich, has
been referred to as “norm for decision” (Entscheidungsnorm).

The purpose of the article is to explicate the formation of norms for decision in the course of external (qualified)
justification of a legal decision. In order to achieve this goal, it is essential to answer the following questions: what is the essence
of external justification of a legal decision and why is it sometimes called qualified justification; how do norms for decision work
in the course of external or qualified justification of a legal decision.

The article ascertains that external justification can be understood as the process of justifying a legal decision in the form
of weighing principles, interests, requests, benefits, etc. In tribute to the rhetorical tradition, external justification can be also
called qualified justification because it results in satisfaction of the claim of the right to correctness, the claim of the right to
justice being its special case. The latter claim was known in Ancient Greece. Therefore, the prehistory of external justification
goes back more than two thousand years, taking into account the theory of Hermagoras’ statuses in general and status qualitatis in
particular.

In the course of external or qualified justification of a legal decision, norms for decision perform the function of
definitive (final) norms, the formation of which should complete such justification. What is more, these norms must make the
aforementioned claim to correctness.

Key words: norms for resolution, theory of norms, juridical methodology, theory of juridical argumentation,
jurisprudence of assessments, jurisprudence of interests, principle of proportionality, justification and substantiation, E. Ehrlich,
R. Alexy.

IMocranoBka mnpo6Giemu. [IpaBoBe pileHHS € Pe3yabTaTOM 3aCTOCYBaHHs 3arajbHOI MPaBOBOI HOPMH,
TOOTO, B TepMiHOJOrI Teopil FOPUIMYHOI apryMeHTalil, eleMEHTOM TaK 3BaHOrO0 BHYTPILIHHOTO BHIIPABIAHHS
MpaBoBOro pimieHHs. He 3aBxau Ha TPakTHIl, NPOTEe 3aBKIM MOTEHIIHHO iCHye MpoOjeMa BUIPABIaHHS camol
3araibHOi NPaBOBOi HOPMH, fIK€ NPUIHATO HA3WUBATH, Ha MPOTHBAry BHYTPIIIHROMY BHIIPABAAHHIO, 30BHILIHIM
BHUIIPaBIaHHAM (OIMO3MIlisl BHYTpilIHe/30BHimHE Bunpasmanus (internal/external justification) sampomonosana €.
BpyOseBchki, a BUKOpUCTOBYeThCs P. Auekci). 30BHIIIHE BHIPABIaHHS I[PAaBOBOI HOPMH — KBaiidikoBaHe
BUIIPABIaHHS, OCKUIBKM BOHO IPYHTYETHCA Ha 3arajbHHUX NPAKTHYHUX apryMeHTaX, 3acTOCYBaHHS SKUX HOTpedye
BUIBHOI CYJUIIBCHKOI OLIIHKH. Pe3yabTaToM 30BHIMIHBOTO, a00 KBasi(hiKOBAHOTO BHIIPaBOaHHS (I[I TEPMIiHU CIij
BBa)KATH CHHOHIMaMH) € (hOpMyBaHHsI TPaBOBOI HOPMH, sike 3TiHO KoHIemnil €. Epiixa iMeHyeThCsl «<HOPMOIO ISt
BupimeHas» (Entscheidungsnorm).

CraH po3poOKH JOCITIIKYBaHOI MPOOJIEMH B OCTaHHI CTOJITTS BiA3HAYA€THCS BOMAa PHCAMU: IIO-TIEpIIE,
iCHYIOTB OKpeMi TpaaMiliiiai Meromonoriuni Teuii [1, ¢. 109-139; 2, ¢. 541-608], siki BUXOIATH 32 MEKi Tak 3BAHOI
IOPHUCIIPYACHIIT MOHATH, KOHKYPYIOTh MK COOOIO 1 HaMararoTbCs OTPUMATH MPUKIIAJHY MIEPIIiCTh a00 00’ eqHATHCS
(ropucnpyaeHIis iHTepeciB 1 COLIONOTiYHA IOPUCIPYACHIIS SIK TaKa, FOPUCTIPYACHINS OIIHOK), MO-APYre B paMKax
Teopii FOPUANYHOI apryMeHTaIlil, sika OYpXJIMBO PO3BHBAETHCS B OCTaHHI mecatwmitrs [3, ¢. 9, 13], yropmmocs
MOHATTS. TaK 3BAaHOTO 30BHIMIHBFOI'O BHIIPABIAHHS, SIKE Y3arallbHIOE I KOHCOJNIAYE HANPAIIOBAaHHA TPaTUIIHHOL
FOPUINIHOI METOOJIOTIi Y BiAMIOBITHII YacTHHI.

AHani3 octaHHix aociaimxeHp Ta myOmikamiii. B Himegunmni 3 90-x pokiB muHymoro XX CTOMTTS
MyOMKyeThCs YMMAo JOCTi/KEHb, SIKi CTOCYIOThCs icTopii ropumuunoi meromornorii (S Ilpenep, M. Prokepr,
M.PebGinnep, b. Protepc, ®. BimmiHchki Ta iH.), a TaKOX Mpamk 3 Teopii ropuamdHoi aprymenTtamii (P. Aumekci,
I".Proceman, I'.-JA. Kox, JI. Kysnen Ta in.). B 1eHTpi yBaru nepeGyBaroTh i MMTaHHS BHXOLY 33 MEXi IOPHCTIPY/ICHII
MOHATh. BogHOYAaC THUTAaHHS BIJHOMIEHHS HOPM i BUPIMICHHS 1 30BHIMIHBOTO BWIIPABIAHHS 3adYilla€ TUTBKA
P.Anexci.

Merta cTaTTi — eKCIUTiKamis GOpMyBaHHS HOPM UIS BUPIMICHHS B MPOIECI 30BHIMIHBOrO (KBai(hiKOBAHOTO)
BUIIPABJIaHHS IPABOBOIO pillieHHs. [ HOCATHEHHS MOCTaBJICHOI METH AOLUTEHO PO3IJIIHYTH MUTaHHS: 1) 11O Take
30BHIIIHE BHIPABAAHHS IIPABOBOTO PIlIEHHS 1 YOMY 30BHIIIHE BUIPaB/JaHHS € KBai(iKOBaHUM BUIIPABIAHHAM, 2)
SIK (DYHKIIOHYIOTh HOPMH /TSI BUPIIIEHHS B IPOIIECi 30BHIIIHBOr0, 200 KBaJi(hiKOBAaHOTO BHIPABAAHHS IPaBOBOTO
pitneHHs.

Buxiag ocHoBHOro martepiajdy aociailkeHHsi. BukiazeHe Bulle JJ03BONS€ BH3HAYUTH ITOHATTS
30BHIIIHBOIO BHIIPaBIAHHS JBOMA CIIOCOOAMH: MOXKIIMBO OOMEXKHTHCS, 3 OTHOTO OOKY, TUTBKH MHUTaHHIMH Teopil
IOPUANYHOI apryMeHTallii, a caMe TEOpi€l0 NMPHUHIMWIIB 1 MOAIIOM FOPHAMYHOTO OOTPYHTYBAHHS Ha BHYTPILIHE i
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30BHIIIHE BHIPABAAHHSA, 3 IHIIOTO OOKY, MOKIIMBO Y3araJlbHUTH TiJIXOOW IOpUCIIpyAeHHii iHTepeciB i
opuctipyAeHiii - oriHok. Ciix 3ayBaXuTH, MO pe3yinbTaT B 000X BHIIQJKaX MOXe OYTH 3BEICHHU
(TpancdopMoOBaHHMiT) 1O TPOOIEMATHKH 3BayKyBaHHS TIPHHIIHIIIB K BeJliHb ontuMiszanii (P. Anexci): 6a3ucom Teopii
MIPUHIOMIIB € HOPMOTEOPETHYHE pO3Pi3HEHHS NpaBwi 1 mpuHOUMIiB. POpMOI0 3acCTOCYBAaHHS IPUHIUINB €

3BayBaHHS. [lpaBunma Bcymeped LboMy — II€ HOpMH, SKi JeiHITHBHO 3000B’S3YyIOTh, 3a0OpOHSIOTH abo
JI03BOJISIIOTH. BOHM € nediHITHBHUMHE BeNTiHHIMU. [XHBOIO QopMOIO 3acTocyBaHHS € cyocymuis [4, c. 164; 5, c. 751
nai; 6].

[oxmin Ha BHYTpIilIHE i 30BHINIHE BUIPAaBIAHHS MPABOBOI HOPMH MPOMOHYE HA TMOYATKY (OpMYBaHHS
AHANITHYHOI Teopii FopuIuyHoi aprymenTanii €. Bpyoneschki [7, €. 80]. 3amo3nuye ineto Takoro mominy P. Anekci,
KA/ BBaXKa€, MO «IOLIIBHO PO3PI3HATH J[Ba ACMEKTH OOIPYHTYBaHHS FOPUIUYHUX TPUCYIIB: GHYMPIUWIHE
6UNpagoanHs, B SKOMY HIETbCS TPO Te, UM BHIUTHBAE MPUCY] 13 HaBENCHHX Ui OOIPYHTYBAaHHS TONOXEHb, i
B06HIUHE BUNPABOAHHS, TIPEIMETOM SIKOTO € iICTHHHICTB, MPABIIBHICTh 3aCHOBKIB BHYTPIIIIHEOr'O BUIIPaBIAHHD) [8,
C. 17-18]. P0o3BUTOK MOHATTS 30BHIIIHHOTO BHIPABJAHHS MPABOBOI HOPMH MOPSA 3 TOHSTTSIM BHYTPIIIHBOTO
BUIIpaB/JaHHS MOXXHAa BBaXKaTH NPOBIIHOIO ineeo Bciei TBopyocti P. Anekci. Buenuil akneHTye yBary Ha
3aCTOCOBYBaHHI HOPM IIpaBa NpH PO3B’si3aHHI MPaBOBUX KOH(IIIKTIB.

IIpobnema ¢opmaitizariii 30BHIIIHEOIO BHIIPABIAHHS € JOBOJI CKIIAIHOK MPOOJIEMOI0, sKa He MOXe OyTh
OTHO3HAYHO PO3B’si3aHa Ha MPOTHBAry mpodiemi (opMaiizaiii BHyTPIIIHEOIO BUIPABAaHHS, SKa ONMUPAETHCS Ha
MOJIyCH TpaJuIiiHOi Joriku (mepeayciM modus barbara, modus ponens), a TaKOX JTOMOBHIOE MiHIMAJBHUI HaOip
3aCHOBKIB 3r'aJJaHUX MOJAYCIB HOBUMH 3aCHOBKaMH, SIKi ()OpMalTi3ylOTh 1 JIO3BOJISIIOTh HAITIOBHUTH 3MICTOM IPOIIEC
TIIyMaudeHHs TIpaBoBUX HOpM [8, €. 26-29].

Ha nymky P. Anekci, MiXk TEOpi€r0 MPHUHIMIIB i OCHOBOIIOJIOXKEHHSIM (IIPUHIIMIIOM) HPOMOPLIHHOCTI iCHYE
B32€MO3B’s30K. Lleif B3a€MO3B’S30K HACTUIBKM TICHHH, HACKUIBKM II€ MOXIIMBO: XapakTep MPHUHIMUIIB IMILIIKYe
OCHOBOITOJIOXKEHHsI TporopIiiiHocTi. [IpuHIMIM — 1e BeNniHHS OonTHMi3alii BIIHOCHO MPaBOBHX 1 (haKTUYHUX
MOXIIMBOCTEH. OCHOBOIOJIOKEHHSI NPONOPYIIHOCME 6 8Y3bKOMY CeHcl, TOOTO BENiHHS 3Ba)KyBaHHS, BUILIMBAE i3
pensTuBizanii mono npagosux MoxiauBocter. 11[o6 mpuiiHITH MpaBoBe pillleHHs, MOTPiIOHE 3BaXKyBaHHS B CEHCI
KOJIi31HOT0 3aKOHY.

OCHOBOIIOJIOXKEHHSI TPOMOPIIIHHOCTI B BY3bKOMY CEHCI BHUIUIMBA€ i3 TOTrO, LIO MPUHIWIHN € BEJIIHHAMH
onTHMi3amii BiJHOCHO MPaBOBUX MOXJIMBOCTEH. OCHOBOMOJOKEHHS MOTPIOHOCTI 1 NMPHIATHOCTI BHILIMBAIOTS,
BCYIIEpeY [OMY, i3 XapakTepy MPHHIMIIIB SK BEJiHb ONTUMI3allii BIIHOCHO paxmuunux Moxausocreit. [5, ¢. 100-
101]

Skmo B3ATH M0 yBaru ckazaHe P. Auiekci, TO Teopis NPHHIMIIIB SIK CKJIaJOBa YacTHHA FOPUIUYHOL
ApryMEHTAIlil CTOCYEThCS TaK 3BAHMX JCOHTOJOTIYHHX MPAKTUYHHX MOHATH [5, €. 126-127], a6o HOPMATHBHOTO
BuMipy mipaBa [5, €. 22-27]. BoaHouac icHye ¥ iHIIe MOETHAHHS MPAKTHYHHUX IOHSTH i BUMIpiB mpaBa. Tak,
IOPUCTIPYICHIIiSI OI[IHOK SIBJISIE COOOK TOEAHAHHS aKCIOJNOTIYHUX MPAKTHYHUX TOHSITH 1 HOPMATHBHOTO BHMIPY
npaBa, a IOPUCIIPYJACHIIiS IHTEpECiB — AHTPOIOJOTIYHUX, IMEPEeBAXKHO TENEONOrIYHIX, MPAKTHYHUX TMOHATH, 1
eMIIIPUYHOr0 BUMIpY mpaBa. B yciXx Bumajgkax igerscs Mpo Te, HIO 1 Teopis HOPUAMYHOI apryMeHTaii, i
IOPHUCTIPYZICHISI OILIHOK, 1 OPUCIPYACHIIS IHTEPECiB MOXYTh MaTH CHOpaBy 3 3arajibHAMH MPaKTHYHUMH
apryMeHTaMH, a TOMY MOXKYThb MaTH i MAlOTh BiJHOIICHHS O 30BHIIIHHOI'0 BUIIPABIAHHS IPaBOBOI HOPMH.

TpamumiiiHO0 B TNPaBOBif JOKTPHUHI € TIO3WILS MIOA0 TAKAX KATEropiii FOPHAMYHHX apryMmeHTiB: (1)
minrBictruni, (2) redHerwuHi, (3) cucremarnuHi i (4) 3arambHi TpakTH4HI aprymeHTd [/, C. 84]. Aprymentu
4eTBepTOi KaTeropii, 3aeanvHi npaxmuyui apryMEHTH MAlOTh Ha3BY CYOCMAHYIOHANbHUX APTYMEHTIB. 3arajbHi
MpakTHyHi ab0 CyOCTaHIIOHAJIbHI AapryMEHTH WOIUITIOTHCS HA TENEOJOTiyHI 1 [ICOHTONOTIYHI apryMEHTH.
Teneonociuni OpPIEHTYIOTBCA HAa HACTIAKH iHTEpHpeTamii i CBOIM MIATPYHTSM MAarOTh MOpaib. /[[eoHmono2iuHi
apryMeHTH 3asBILIIOTH MPO Te, IO CaMe, HEe3aJeKHO BiJl HACTINKIB, € MPAaBWIFHUM a00 HENpaBWIHHUM. BoHu
CIIUPAIOTECS Ha ysIBY HajexHoro [7, ¢. 89]. Takuil miaxix M03BOJSE BiIHECTH MO TEIEONOTIYHHX apTyMEHTIB He
TITBKU apTyMEHTH IOPUCTIPYICHIIIT iHTEepeciB, aje i apryMeHTH IOpUCTIPYICHIIIi OIiHOK, BiIMIHHICTD JIUIIIE B TOMY,
10 IOPUCTIPYICSHIIIS OIHOK aKIEHTYE yBary Ha HOPMAaTHBHHX MOMEHTaX TEJIEOJOTiUHOI CXEMH, a IOPHCIIPYISHIIiS
iHTEepeciB — Ha EMIIPUIHUX.

CroromHi HI IOPHUCIPYACHINS OLIHOK, Hi IOPHUCHPYICHINS 1HTEPECiB, B PO3BUTOK SKOI IOKIAB 3yCHIIb,
30KkpeMa, i €. Epmix [12], He € ¢popmamizoBaHMMHU TUCIMILTIHAMY Ha TIPOTHUBATY TEOPii IOPHUINYHOI apryMeHTaIlii, a
TOMY BOHHU € MEHII ITIKABUMH METOMIOJIOTIYHUMH HaIMpsiIMKaMHd. MOKHA TUTBKH BIAICTATH O 3pa3KoOBHX POOIT, sKi
CTOCYIOTBCS 3asBIICHOI TIpobsieMu 30BHiITHbOr0 Bunpasaanns, K. Jlapenma [13], T. Pima [14], ta B. Protepca [15] i
X. Oimrepa [16]. Ceoro yBary 3ynmMHMMO JIHIIE Ha TPOOIEMi MOKIMBOCTI y3aralbHEHHS 1 TpaHc(opMarrii
AKCIOJIOT1YHOI 1 aHTPOIIONIOTIYHOI TPAKTHYHOI TPOOIEMATHKH B JICOHTOJIOTIYHY MIPOoOIeMaTuKy. Tak, OCKUTBKU TIPO
LiHHICTH iHTEpecy, MoTpedy CBOOOMM 3aBXKIM MOXKHA TOBOPUTH B TEPMIHOJNOTII NMPUHIUIY CBOOOAW TOMIO, TO
HE3aJISKHO BiJl BHKOPHCTaHOI B HOPMATHBHOMY Martepiaii TEpPMIHOJNOTII 3aBXIM MOXHA TEPeHTH Bif
IOPHUCTIPYACHIII] OIHOK M iHTepeciB 0 Teopii MPUHIMIIB B3araji i 1o Teopii npuHImIiB P. Anekci 3okpema. Taxnit
nepexiJ; MOXKHa BBaXKaTH ONTHMAIBFHAM B PaMKax 30BHIIIHBOrO BHIpaBAaHHA. Tomy mami Mu OyaeMo onepyBaTH
nepeayciM JCOHTONOTTYHUMH NPAKTHYHUMH MOHATTSAMH.

OTxe, 30BHINIHE BUNPABIAHHS — II¢ TMPOIEIypa 3BaXYBAaHHS IPHUHIMINB SK BEIiHb ONTHUMI3aIii 1 sK
JICOHTOJIOTIYHUX TPAKTHYHUX MOHATh. [li 30BHIIIHIM BUIpPAaBAAHHSIM MOXHA PO3YMITH TaKOX TIPOLEC
OOTpYHTYBaHHS IIPABOBOT'0 pilleHHs Y GopMi 3Ba’KyBaHHS MPHUHIMIIIB, IHTEPECIB, 3aITUTIB TOIIO.
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30BHINIHE BUIPaBIAHHS € KBaJTi(iKOBAaHWM BUIIPABJAHHSIM, OCKUIBKM BOHO Ma€ CBOIM IIPEAMETOM, SK
CKa3aHO BWIIE, NPABWIBHICTh 3aCHOBKIB BHYTPIIIHHOrO BHIpaBaaHHs. Lls mpoOnema mpaBmiibHOCTI, abo sK
TpaJULIiiHO TOBOPHJIM paHillle, CIIPAaBEAIMBOCTI BiJloMa IIe CTapolaBHIM IpeKax, sKi 3HaJH PO TEOpil0 CTaTyCiB
puropa I'epmaropa, sikuii po3pi3HAB, B Mi3HIMIIH JTaTHHCHKINH TepMiHOMOrii, cTaryc, abo constitutio juridicialis, skuit
CTOCY€EThCSI BUITPABIAHHS il 1 Ha3UBa€eThCs status qualitatis. BiaMiTumo, 1o Te, 1o Ha3UBAETHCS HUHI MEPEBaX)KHO
cyOcyMIliero B Teopii craTyciB Ha3zuBaeThesl crarycoM aediHimii (BusHaueHHs) (status definitivus), mo 30mmKye
nedinimiro i cyocymiiro. 3a xurtsa €. Epnixa Taka puTopudHa mpodieMa cTae MmpaBoBOK MPOOJIEeMOI0 B poboTi P.
[ramnepa «Buennst npo npapmibHe npaBoy (1902) [17], a B Hati 1Hi il mikaBe i akTyajdbHEe PO3B’A3aHHS MPOIOHYE
P. Anexci.

Tax, Ha TyMKy BYEHOTO, SIK TIO3UTUBICTH, TaK i HEIIO3UTHBICTH CHOT'O/IHI 3/I€0LIBIIOrO TOTOJDKYIOTHCS 3 THM,
IO TIPaBO CKJIANAETHCS 3 YOrOCh OUIBIIOro, HiX YUCTOI (DAaKTHYHOCTI 3aKOHOMIPHOCTEH NOBEIIHKH, HakasiB,
TICUXIYHHUX JTUCIIO3ULIH a0o 37ilicHeHHs nmpumycy. [IpaBo mae mopsin 3 uuM (GakTHYHUM ab0 peanbHUM BUMIpOM,
TAKOX KPUTUYHUI a00 pedieKCUBHUM OiK, SIKM carae 3a Mexi nepioro Bumipy. Tak, MokHa 3HaWTH SIK y aBTOpIB,
SIKI OCITOPIOIOTH TIOHATIHHO HEOOXITHUN B3a€MO3B’SA30K MIX IMPAaBOM 1 MOPA/UIIO, TaK H y TaKHUX aBTOPIB, IO
BiJICTOIOIOTh TaKHi 3B’SI30K, Te3y, 110 MPAaBO BUCYBA€ NPETEH3iI0 HA NPaBHIBHICT abo crpaBemuBicTb. OTXKe,
cTapa cylepedka MK TO3UTHUBI3MOM 1 HEMO3MTHBI3MOM MOXKe OYTH TNPOJOBKEHA Ha HOBIM apeHi, Mo3HaveHii
MUTAHHSAM TIPO 3HA4YEHHS | HACNIJKH CIIOTYYeHOI 3 mpaBoM abo BHCYHYTOI B INpaBi NpeTeH3il Ha MPaBUIBHICTb.
LeHTpanbHuii MyHKT, HABKOJIO Bce 00EPTAaEThCS B IIii cynepedlli, HE3MIHHO YTBOPIOE BiHOIIECHHS ITpaBa i MOpaJli.
Jlo 1poro BiJHOIIEHHS MM IPUCTYNAEMO 3 MUTAHHSM, YM CIPOMOXKHA IPETEH3isl Ha INPaBUIBHICTH CTBOPHUTH
B3a€MO3B’S30K MK TPaBOM i MOpAIUTiO, SKHH MipHBAa€ MO3UTUBICTChKE MOHATTS mpasa. [18, ¢. 3] Tlomsrrs
npeTeH3ii Ha NPaBUJIbHICTh BKJIIOYAa€E B ceOe MUTAHHS NpO Cy0’€KTa, ajapecaTiB 1 BUCYHEHHs Takoi IpeTeH3ii (IuB.
noknagao [18, c. 3-7]). CkasaHe 103BOJISIE KOHCTATYBATH, IO 30BHIIIHE BUIPaBIaHHSA € KBasi(hiKOBAaHUM
BUIIPABIAHHSIM TOMY, III0 B TAKOMY pas3i 3asBIsi€ThCsl (BUCYBAETHCS) MPETEH31s MpaBa Ha MPaBUIBHICTh, PEAIbHUM
cy0’€eKTOM KO MOYKe OyTH CyIIsl, a aipecaTaMu — CTOPOHH CYJIOBOTO TIPOIIECY.

BuknaneHe Buie 103BOJISE MOKA3aTH Te, SK (QYHKIIOHYIOTh HOPMH JJIsl BUPIIIECHHS B MPOIIECI 30BHIIIHBOTO
BUIIpaBJaHHs. BukianeHe BUIlE CIOHYKAaE OOMEKHUTHCS TiJIbKH Teopiero MpHHIMMIB P. AJekci B3arami i crarrero
«JloriuHuii aHami3 MPaBOBUX pimieHb» [8] 30KpemMa, OCKIIBKU ISl CTATTS MPOMOHYE 3pa3oK (HOpPMATi30BAHOIO Ta
IHTEPIPETATUBHOIO aHaJi3y BUKOPUCTAHHS 1 HOPM JUIsl BUPIILICHHS, 1 30BHILIHBOrO BUnpaBnanHs. Tak, P. Anekci
BBaXKa€, 110 3BAXKYBaHHS OJlar — 1€ 30BHIIIHE BUIIPAaBJaHHS HOpMH. BoHO BifOyBaeTbCs, SK HEOJHOPA30BO
nigkpecmoe HiM. Denepanbuuit KC, criBBiHECEHO 3 KOHKPETHUM BHIIQJIKOM, MPOTE [Ie HE BUKIIOYAE BU3HAHHS
YHIBepCcaJIbHOT HOPMH 32 YMOBH, IO 1l HOPMa X04 1 € YHIBEPCAJILHOIO, BCE K € HACTLIBKH CHEIiaJIbHOI, OCKUIBKU
NEPEeHOCUTh Bary 3Ba)KyBaHHs, 0e3 Qanbcudikallii, HA KOHKpETHE IpaBOBE CYKEHHs MpO HallexkHe. BusHaueHa
HimM. @enepanpanm KC yHiBepcasbHa HOpMa MOXKE BBaXKATHCS HOPMOIO Iist BUpimeHHs B cenci €. Epimixa [20, c.
97].

PesynbpraTom Moxxe OyTH, HAIIPUKIIAJ, Taka HOpMa JUTs BUpilieHHs: «OTxke, y HiJIOMY MOBTOpHE TeJeBi3iiHe
TIOBIZIOMJICHHS TIPO TSDKKY 3JIOYMHHY JIit0, SIKE y)K€ HE MMOKPHBAETHCS 3alliKaBIICHICTIO B aKTyallbHIN iH(opMallii,
HeJomycTIME Y 6Y/Ib-IKOMY pa3i To/i, KoM BOHO Hapa)kae Ha HeOe3MeKy pecollianizariiro 3moanHms» [8, ¢. 33].

B pe3ynbraTi 3BaKyBaHHS NMPHHIMIIB, TOOTO 30BHINIHBOr0, a00 KBali()iKOBAHOTO BHIIPABAAHHS, CYIICIO
CTBOPIOETHCSL HOPMA, SIKYy MOYKHA Ha3BaTH HOPMOIO I BupilmeHHs. L[ HopMa Moxe OyTH oiydeHa 10 YHHHOL
HOPMAaTHBHOI CHCTEMH, a TaKO)X MO)Ke OyTH IHTepIpeToBaHa, BKIIOYEHAa Yy BHYTPIIIHE BHUIPAaBIAHHS SK
HOPMAaTHUBHUHN 3aCHOBOK.

BucHoBkn. TakuM YHHOM, TiJ 30BHIIIHIM BHIIPAaBOAHHAM MOXKHA PO3YMITH TpoIec OOIpyHTYBaHHA
MPaBOBOrO pillieHHs y (OpMi 3Ba)KyBaHHsS MPUHIKIIB, IHTEPECiB Ta 3amuTiB. 30BHIIIHE BUIPABIAHHSI MOXHA
HA3WMBAaTH, BiIAl0YN JaHWHY PUTOPUYHIN TpaawWilii, KBami(iKoBaHHNM BHIIPaBIAHHAM TOMY, III0O B WOTO pe3yibTaTi
3a/I0BOJIbHSETHCS IIPETEH31S MpaBa Ha crpaBeInBicTh. HopMu 1t BUpilIeHHS BUKOHYIOTH B IIPOIIECi 30BHIIITHBOTO,
a00 KBaJi)iKOBAHOTO BHUIIPABIAHHS MPABOBOrO pilieHHs (YHKIIO Ae(iHITUBHUX MpaBoBUX HOpM. [lpuuomy 1
HOpPMH MAIOTh 3asBIIITH 3TaJlaHy BHINE IPETEH3il0 Ha CHpaBeIIMBICTE y mpasi. [lomanbmmii po3BHTOK
3aIpPONOHOBAHOI TEMH JOCHIKEHHS MOXUIMBUH y HAMpSAMKY MOTTUOICHOrO aHalizy mepemicTopii 1 ictopii
PO3BUTKY, @ TAaKOX CTPYKTYPH INPHUHLUITY NPOIOPLIHHOCTI, OKPEMHUMH AOTHYHUMHU EINEMEHTAMH JIO SIKOTO €
PO3TIISIHYTI B IiHi CTATTi MATAHHS.
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MI’KHAPOJHI ITPABOBI CTAHJAPTH SAIK OPIEHTUP [JIA
YAOCKOHAJIEHHA AIMIHICTPATUBHO-ITPABOBOI'O PETI'YJIIOBAHHA
COUIAJIBHOT 'O 3AXHUCTY OCIb 3 IHBAJIITHICTIO

V crarTi gocnipKeHo Mi>KHAPOIHI CTaHIAPTH COLIaTBHOTO 3aXUCTY 0ci0 3 HBaJIiIHICTIO.

AKTyasTi30BaHO THUTaHHS ajanTaiii MiKHAPOAHHMX CTaHIAPTIB iX COLI&NBHOrO 3aXHCTy Yy HAI[lOHAIBHY IMPaBOBY
CHCTEMY.

PO3KpUTO TMOHATTS Ta O3HAKH TaKWX CTAHAAPTIB. 3’SCOBAHO 3arajibHMil CTaH Cy4acCHOTO MPABOBOTO PETYIIOBAHHS
3axUcCTy MpaB ocib 3 iHBamigHicTIO. JlocmimKeHo 3aranbHi MDKHApOAHI atu y cdepi nmpas JIFOJWHM B YaCTHHI 3aKpilICHHS NpaB
oci6 3 iHBamigHicTiO. [IpoaHasi30BaHO 3MiCT OCHOBHHX CIIENiaIbHUX MDKHApOIHUX aKTiB Yy cepi COmialbHOro 3aXUCTy Ocib 3
IHBaJIiAHICTIO.

KoHcraToBaHO, 110 BaXJTUBHM IHCTPYMEHTOM 3a0e3NedeHHs peaiizamil JepikaBHOI MOJITHKU Yy cdepi coLialbHOrO
3aXHCTy 0Ci0 3 IHBAJIIAHICTIO € HAsIBHICTH HAJIGKHOT'O IIPABOBOTO PETYJIFOBAHHSI.

BkazaHo 110 Mi>kHapO/IHI CTaHAAPTH COLIAJIBHOIO 3aXHCTY 0Ci0 3 IHBAIIIHICTIO MPOMIIIM TPUBAIHH IUIIX PO3BUTKY, i
HaBiTh CBOTOJHI MDKHAPOJHO-TIPABOBI aKTH IiAKPECIIOIOTh TMHAMIYHUI XapaKTep BUMOT [0 COLIalIbHOTO 3aXUCTY TaKHX OCiO.
3arajpHICTh Ta yHIBEpPCAJIBHICTh MPABOBUX BUMOI MDXKHAPOIHUX CTaHAAPTIB COLIANTBFHOrO 3aXUCTY OCi0 3 iHBAJIIHICTIO HE € 1X
HEJOJIIKOM, a O3Hayae 1X BCEOCSIKHUH Ta BCEOXOIUIIOIOYMH XapakTep, 10 BUMAarae Bij Jep:kaB HaJIeXKHOI 1X KOHKpeTusalii y
HalliOHAJILHOMY 3aKOHOZABCTBI.

Po3KkpUTO HANpSAMKH 32 SKMMM HOBHHHO 3/1iMCHIOBATHCS YIOCKOHAJEHHS aJMiHiCTPAaTHBHO-IIPAaBOBOIO PErYJIFOBAHHS
JIepPIKaBHOI TIOJITHKY y cepi COLiaNbHOro 3aXKUCTy 0Ci0 3 iHBaJIi THICTIO.

BusHaueHo 1m0 A/MiHICTPaTUBHO-TIPABOBE PEryNIOBAHHS JIEP)KaBHOI MOJITHKU y cepi ColialbHOro 3aXucry ocio 3
iHBaJTiIHICTIO B YKpaiHi BBIMIIIO B HOBUI €Tall CBOIO PO3BUTKY, SIKHIA MOB'SI3aHUI 3 HOBUM COLIIOI'YMaHHUM IIOTJISIOM Ha 0cib 3
iHBayiiHocTi. HasiBHI mpoOnieMHi acrekTH B TaKOMy pPEryJIIOBaHHI iCHYIOTh BHACIIJIOK HEBiJMOBIIHOCTI JeKJIapaTUBHUX
MIPUHLMIIB JeP)KaBHOI MOJITHKU Yy Wil cdepi pealbHOMY iX BTIICHHIO y JKUTTs. YKpalHCBKiil JepikaBi e MOTPiOHO 3MiHUTH
IiAXOIH /10 BU3HAYCHHS a/JMiHiCTPaTHBHO-IIPABOBOIO PETYIIIOBAHHS y cepi COLiaIbHOrO 3aXUCTy 0Ci0 3 1HBaNiHICTIO B TAKHX
HanpsMKax sK: 3a0€3MeUeHHs] HaJeXKHOrO PIiBHS COLIaIbHOrO A00pOOyTY JtO/Iei; 3MiHa KOHIICIIii COLiaIbHOrO 3aXHCTy 0cCi0 3
iHBaJIIIHOCTI caMe B TYMaHiCTHYHOMY PYCIIi, IO 3aKPIIUICHO y BiAMOBITHUX MiXKHAPOJHUX MPABOBUX JTOKYMEHTAX.

KiouoBi cioBa: MiKHApOQHI CTaHIAPTH, YAOCKOHAJIEHHs, MPABOBE PEryJIIOBaHHs, JICp)KaBHA MONITHKA Yy chepi
COLIaJIbHOT0 3aXUCTY 0Ci0 3 1HBAJI IHICTIO, OCOOH 3 1HBAIII HICTIO.

Fomichov K. INTERNATIONAL LEGAL STANDARDS AS A GUIDE FOR IMPROVING
ADMINISTRATIVE AND LEGAL REGULATION OF SOCIAL PROTECTION OF PERSONS WITH DISABILITIES

The article examines international standards of social protection of persons with disabilities.

The issue of adapting international standards of their social protection into the national legal system has been updated.

The concepts and features of such standards are disclosed. The general state of modern legal regulation of the
protection of the rights of persons with disabilities has been clarified. General international laws in the field of human rights have
been studied in terms of securing the rights of persons with disabilities. The content of the main special international acts in the
field of social protection of persons with disabilities is analyzed.

It was established that an important tool for ensuring the implementation of state policy in the field of social protection
of persons with disabilities is the presence of appropriate legal regulation.

It is indicated that the international standards of social protection of persons with disabilities have passed a long path of
development, and even today international legal acts emphasize the dynamic nature of requirements for social protection of such
persons. The generality and universality of the legal requirements of the international standards of social protection of persons
with disabilities is not their shortcoming, but means their comprehensive and comprehensive nature, which requires states to
properly specify them in national legislation.

The directions in which the administrative and legal regulation of state policy in the field of social protection of persons
with disabilities should be improved have been revealed.

It was determined that the administrative and legal regulation of state policy in the field of social protection of persons
with disabilities in Ukraine has entered a new stage of its development, which is connected with a new socio-humane view of
persons with disabilities. Existing problematic aspects in such regulation exist as a result of the inconsistency of the declarative
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